LETTER OPI NI ON
95-L-48

February 27, 1995

M. John T. Coff

Cass County State's Attorney
P. O. Box 2806

Fargo, ND 58108-2806

Dear M. Goff:

Thank you for your letter asking whether a honme rule county
ordi nance can supersede the nenbership requirenents of state
law for a water resource district board and the county
pl anni ng comm ssi on, and whether a honme rule county ordi nance
can supersede speci al assessnment initiation and protest
procedures provided by state | aw.

The North Dakota Constitution requires the enactnent of |aws
prescribing the enactnment and exercise of home rule in
counties and cities.

The legislative assenbly shall provide by law for
the westablishnent and exercise of home rule in
counties and cities. No home rule charter shall

becone operative in any county or city unti
submtted to the electors thereof and approved by a

majority of those voting thereon. In granting hone

rule powers to cities, the legislative assenbly

shall not be restricted by city debt limtations

contained in this constitution.
N.D. Const. art. VII, ? 6. County hone rule is provided in
N.D.C.C. ch. 11-09.1. If included in a charter, and
i mpl enrented by ordinance, a home rule county may exercise the
powers contained in NDCC ? 11-09.1-05. Those powers
i ncl ude:

2. Contr ol its finances and fiscal affairs;

appropriate noney for its purposes, and nake
payments of its debts and expenses; subject to
the limtations of this section |evy and coll ect
property taxes, sales taxes, notor vehicle fuels
and speci al fuel s t axes, not or vehicl e
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registration fees, and special assessnents for
benefits conferred, for its public and
proprietary functions, activities, operations,
undertaki ngs, and inprovenents; contract debts,
borrow noney, issue bonds, warrants, and other
evi dences of indebtedness; establish charges for
any county or other services to the extent
aut horized by state |aw, and establish debt and
mil levy limtations; provi ded, that all
property in order to be subject to the
assessnent provisions of this subsection nust be
assessed in a uniform manner as prescribed by
the state board of equalization and the state
supervi sor of assessnents. A charter or
ordi nance or act of a governing body of a hone
rule county my not supersede any state |aw
which determ nes what property or acts are
subj ect to, or exenpt from ad val orem or sales
and use taxes.

Provide for county elected and appointed
of ficers and enpl oyees, their selection, powers,
duties, qualifications, and conpensation, and
the terms of county appointed officers and
enpl oyees. However, after adoption of a hone
rule charter a county elected office nmay not be
elimnated or conbined wth another office
except upon approval of a mjority of the
el ectors of the county voting upon the question
at a primary or general election or pursuant to
the county officer conbination, separation, or
redesi gnati on procedures of chapter 11-10.2. A
home rule charter may not dimnish the term of
office for which a current county officer was
el ected, redesignate that elected office during
that term as appointed, or reduce the salary of
the office for that term

Provide for zoning, planning, and subdivision of
public or private property wthin the county
[imts but outside the zoning authority of any
city or organi zed townshi p.
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N.D.C.C. ? 11-09.1-05(2), (3), and (7).
N.D.C.C. ? 11-09.1-04 provides, in part:

. . . The charter and the ordinances made pursuant
to the charter in county matters nust be liberally
construed to supersede within the territorial limts
and jurisdiction of the county any conflicting state
| aw except for any state law as it applies to cities
or any power of a city to govern its own affairs,
w t hout the consent of the governing body of the
city.

N.D.C.C. ? 11-09.1-05 also provides, in part:

The people of all counties comng wthin this
chapter have the full right of self-government in
all matters within the powers enunerated in this
chapter. The statutes of this state, so far as
applicable, continue to apply to counties, except as
superseded by the charters of the counties or by
ordi nances passed pursuant to the charters.

Home rule counties have only the powers provided by |aw, and
home rule county charters and ordi nances supersede state |aw
only with reference to the powers granted by law to honme rule
counti es. See Litten v. City of Fargo, 294 N.W2d 628 (N.D.
1980) .

Because a water resource district is a political subdivision
separate from a county, your question concerning nenbership
requirenments of a water resource district board has been
previously answered by this office in the negative. Letter
from Attorney CGeneral Heidi Heitkanp to State's Attorney Earle
R. Myers, Jr. (July 15, 1993) (copy encl osed).

However, a county planning conm ssion presents a different
qguesti on. As discussed in the above-noted Attorney General's
opinion to State's Attorney Mers, one of the enunerated
powers of home rule counties is to provide for county
appoi nt ed of ficers, their sel ecti on, power s, duti es,
qual i fications, and conpensation. See, e.g., 1992 N.D. Op.
Att'y Gen. 45, 46 (state laws concerning the selection of
county superintendents of schools nmay be superseded by hone
rule counties). NND.C.C. ? 11-33-04 provides for a county
pl anning comm ssion to be selected by the county conm ssion.
The county planning conm ssion advises the board of county
comm ssioners on zoning matters, has jurisdiction within the
county, and is not itself a governnmental agency or body
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politic. N.D.C.C. ch. 11-33 reserves zoning decisions to the
board of county comm ssioners. Thus, county pl anni ng

comm ssion nmenbers are county officers, not the governing
board of a separate political subdivision and a hone rule
county may provide for the selection of county officers. See
N.D.C.C. ? 11-09.1-05(3). It is therefore nmy opinion that if
a hone rule county charter includes the authority, and that
authority has been inplenmented in an ordinance, a home rule
county mmy determ ne nenbership requirenments for the county
pl anni ng conm ssion by the adoption of an ordinance, and that
a home rule charter and ordinance will supersede state law in
conflict therew th.

A home rule county may, if authority is contained in its
charter and inplenented by ordinance, "levy and collect . . .
speci al assessnents for benefits conferred, for its public and
proprietary functions, activities, operations, undertakings,
and inmprovenents . . . ." NDCC ? 11-09.1-05(2).

In 1989, this office was asked:

Could a county honme rule charter authorize the
establishnent of special assessnents for ordinary
county functions and services, such as the creation
of speci al assessnent districts for hi ghway
i nprovenents?

I n response thereto, the Attorney General determ ned:

Yes . . . . The relevant portion of ND CC
? 11-09.1-05, which addresses . . . [this issue],
states as follows:

[SJubject to the Ilimtations of this
section [a honme rule county my] |evy and
coll ect property taxes, sales taxes, notor
vehicle fuels and special fuels taxes,
not or vehicl e registration f ees, and
speci al assessnments for benefits conferred,
for its public and proprietary functions,
activities, operations, undertakings, and

i mprovenents . . . and establish debt and
mll levy imtations.
N.D.C.C. ? 11-09.1-05(2). This provision allows a

county hone rule charter to determ ne the nethod by
whi ch county functions and services are financed.
The hone rule charter may address separate |evies or
one general levy and nay address any requirenment for
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voter approval. The anount of debt and mlIl levy is
left to the county's determ nation as provided by
the honme rule charter and ordi nances.

This statutory provision states that it is subject
to the "limtations of this section.” There are
only two such limtations. First, all property nust
be assessed in a uniform manner as prescribed by the
State Board of Equalization and the State Supervisor
of Assessnents. Second, a charter, ordinance, or
act of a governing body of a home rule county my
not supersede any state law that determ nes what
property or acts are subject to or exenpt from ad
val orem or sal es and use taxes. N. D. C. C.
? 11-09.1-05(2). Beyond t hese statutory
restrictions, the only restrictions applicable would
be those contained within the home rule charter and
or di nance.

Letter from Attorney General Nicholas J. Spaeth to Lieutenant
Governor Lloyd B. Onmdahl (August 16, 1989) (copy encl osed).

It is therefore ny opinion that, other than the two tax |evy
and collection restrictions in NDCC ? 11-09.1-05(2), a
honme rule county may create special assessnent districts and
i npose assessnents thereunder for inprovenents. This may be
done only according to authority contained in the home rule
county charter and pursuant to an ordinance enacted to

i npl enent the charter authority. It is inmportant that the
ordi nance be sufficiently detail ed. See 1993 N.D. Op. Att'y
Gen. 40, 42 (copy enclosed). If the authority is properly

reserved and inplenented, the county honme rule ordinance wll
supersede state law in conflict therewith, including the sixty
per cent | andowner petition requi renents of N.D. C. C
? 11-11-55.1 and the mjority protest bar in ND.C C
? 40-22-18.

Si ncerely,

Hei di Heit kamp
ATTORNEY GENERAL

rel/pg
Encl osur es



